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FINDINGS AND DECISION

The duly constituted Electoral Board. consisting of Board of Flection Commissioners of
the City of Chicago Commissioners Langdon T Weal, Richard A. Cowen and Marnsel A,
lNemandez, organized by law in response to a Call issued by Langdon D). Neal, Chairman ol said
I:lectoral Board. for the purpose of hearing and passing upon objections {"Objechions”™) of
Michael Strauglin to a resolution to 11l a vacaney in nomination and the NOMInATON Papers
(“Nomination Papers™) of Jascph Bembynista, candidate for the normination of the Repubbican
Party for the olfice of Representative in the General Assemoly for the 9" Representative
istrict in the State of [linods ¢Candidate ™) o be clected at the General Eluction w0 be held on
November 4. 2014, having convened on June 13, 2614, at 900 a.m.. in Room ¥00. &Y West
Washington Street. Chicage. [ilinois. and having heard and determined the Objections 1o the
N omination Papers in the above-entitled matter. finds that:

Is Objections 1o the Nomination Papers of the Cundidate herein were duly and

timely filed.



2 The said Electoral Board has been legally constituted according 1o the laws of the
Srate of Tlinois.

i A Call to the hearing on said Objeetions was duly issued by the Chairman of the
Electoral Board and served upon the members of he Flecworal Board. the Objector and the
Candidate. by reeistered of certificd mail and by Sheniff’s service, as provided by statuts.

4. A puhlic hearing held on these Objections comimenced on June 13. 2014 and was
coniinued from tme to time.

S ['he Flectoral Board assigned this matter to Hearing Officer Linda Crane for
burther hearings and proceedings. The Hearing Officer has submitted her Recomnmended
Decision 1o 1he Beard (" Recommended Decision”™)

&. The Objector and the Candidate were dirccted by the Itectoral Board™s Call
served upon them 1o appear before the Hearlog Officer on the date and at the lime designated in
the earing Schedule. The following persons. among olhers, were present at such heanng: the
Dhjector, by his atlorney. Michael Kasper, and the Candidate. by his attomey. John Fogarty,

7. The Hearing Oflicer ordered thal un exanmination ot the Board s voter registration
records be conducted by elerks and agents under the Board’s direction and supervision in
accordance with the laws of Tllinois and the rules of the Board.

8. The Hearing Officer ditected all partics (o appear and be present, ither personally
andior by their authonized representatives during this records examination,

G The Candjdate andior his duly authori ced representative was present duriny the
exarnination ¢l the repistration records,

10.  The Ohjector andéor his duly authorized representative was present during the

examination of the registration records.




11. The Candidats fited a Motion o Strike and Dismiss the allegations sel fonh in
paragraphs 11,12 and 14 of the Objector’s Pelition. alleging. respectively, that (i) the
Nomination Papers contain petition sheets sipned by persons who vited in the March 2014
primary of another politicaf party, (i) the Nomination Papers contain petition sheets signed by
persons who signed nomination papers for another political party for the March 2014 prirnary
and (1ii7 that the Resolution to £l a vacaney documents was signed by a person 01 persons

without the legal authority 1o do so.

T Objector [led a Response on Friday June 20. 2014
13, A hearing was held June 23. 2014, Legal arpuments were made by both sides on

the Candidate’s motion to strike and dismiss. The motion was tken under advisement pending
presentation of evidence in support of the factual allegations theren.

14 The Records Examination was conmpleted on Jung 23. 2014, The results of the
Records Fxamination. which were read inlo the record, were that the Candidate’s Nomination
Papers contained 612 valid signatures, which 1s 112 more than the minimum required for
placement of one’s name on the ballot for the November 4, 2014 General Election for the nifice
£ UESTIOn,

|5, A Rule 8 hearing was held on July 2. 2014 and neither side presented arguments
or evidence tor or azainst the findings of the Record Lxamination. The Hearing Clicer hax
recornmended that the results of the Record Examination as to the objecuions in paragraphs 6-14
at the Objector’s Petition be accepted and the Clectoral Board hereby aceepts the uncontested
results of the Record Exanunation.

16.  1he pariies agreed that the dispesitive issue was the pattern of fraud alleged

paragraph 13 of the Objector’s Petition alleging that the cirenlator’s affidavit on each sheet




signed by the Candidate purporting o be the circulator of sd sheet is false because the
purported circulator did not actually obiain, solicit or witness the athixing of voler s signatures 10
those sheets. The Objector contends. therefore. that ecach and every shect signed by the
Candidate as the circulator of said sheet is in viclation of the Election Code and that such
conduct by the Candidate-circulator demonstrates a patlern of fraud and disregard of the Election
Code to such a degree that all petition sheets circulated hy the Candidate are invalid.

17.  The hearing continued and testimony was heard from the Candidate and 19
individuals who signed the Candidate’s petition. The Hearing Otficer’s Recommended Decision
sels forth a suinmary of the testimony and evidence presented ut such hearing.

18. In bricf, the Candidate was testified thal he was “present” when the sheets
“circuluted” by him were signed beeause he was either in his truck on the street. on a motorized
scooter on the sidowalk or walking with the person who actually presented lus pention to
registered voters for sipnature, The Candidate testified he understood the meaning and
signiticance of signing as the circulater of cach petition sheet 1o mean that he saw the peaple
signing the petition sheet and that is why he signed as the circulator of such sheets and had 1t
notarized.

19, Uhe Candidate turther testified that he Is 64 vears old that he has a bad knee.
After two davs of circulating petition sheets for himself. his knee swelled up. He asked frnends
and his wilt 1o assist him in eollecting signatures. The westificd that the friends agreed to assist
hirm i he accompanied them. He also bired a commereial cumpany to collect sipnatures tor him.
With regard to the pelition sheets circulated by these assistants, he testilied. for example. as to
petition sheet 3 that us one of his assistants went door to door. he drove along 1 his Teyota

pickup truek observing him knocking on each door. He testified similarly o several other of the




petition sheets circulated by other of his assistants. On other days. he used bis wite™s battery
operated scooter, traveling on the sidewalk, und on sull other days he walked along on the
sidewalk. The Candidate senerally testified that from the street or sidewulk he observed s
assistant going door 1o door, saw the assistant present the clipbouard vonlaining the petition to
people for their sianature and saw people slgning his petiion. He reneratly testified he was
directly in Itont of cach house where the patition was being signed; however. be also westified
that he was not always in front ol the house bat sometimes he was by or next o the house when
politions wers being signed.

20. Each of the 19 signers estilied that they had signed the petihon. With the
exception of one witness. vach of these witnesses was able o recall and describe the person ar
persoms who presented the Candidate™s petition w them for signature. The Candidate was scated
at a 1able in the hearing room and cach of the witnesses was asked to look at the Candidate and
say whether the Candidate was present when they sighed his petition. However, none of the
witnesses recalled seeing the Candidate wath the circulator or in the vicinity of their home when
thev signed the petition. They also generally testified that 1f somcone else. ineluding the
Candidate. had been in the vicinity of their home when they signed the petition they would have
been able to see them.

21, Ohhjector also submited affidavits Itom nine individuais atresting that they had
stzned the Candidate’s petition but that the Candidate, whose photograph was printed on the
afliduvil. had not been proesent whey they signed the petition.

232 Candidate submitted 40 atfidavits from persons whe signed the Candrdare™s
nerition and who stated they were certain Lhe Candidale was present when they signed his

nominating petition.




23, Candidate submitted two affidavits of those who signed the affidavit presented by
the Objeetor that the Candidate was not present. Une of the two individuals cven testitied that
cie could not recall who was present when she signed the Candidate’s petition.

24, Tn Moscarding v. Cowney Offivers Elevtoral Board of DuFage Coungp. 224
. App.3d 1659, 350 N.Ed 84 (2nd Dist. 10923 the candidale submited an affidavit trom one
of the petition circulators. his wife, stating she did not walk up to the front door ol each voter =
residence with the petition because she had a degenerative bone discase that made walking
painful. Her affidavit stated that her son accompanied her and took the pefition 0 sone of the
voters at thelr fromt doors, and her hushband and another winnan did so wath other sheets. She
stated thal she saw all of the signatoris actually place their signatures on the petitions and that
sho was never more than 20 feet away lrom any of them at the time they sighed the petitions. The
candidate submitted additional affidavits comobarating the circulator’s statement. The couort held
thatif the statements in the circulator's atlidavit were true. the petition signatures were made in
the circulator’s “presence” because not only did she have ~ample opportunily o see each of the
signatorics sign her husband’s petition. since she was standing no more than 20 fect away trom
any of them when they did so. but she actoally did see cach of these individuals sign the
petition.” 224 NLApp.3d at 1062, The court held, therefore. that “the signalures were placed on
the petition in [the circulator] Geraldines presence 18 her affidavit and the supporting atfidavits
are tue” 1d. The court stated that reading inte the Clection Code a requirement that the person
who signs the circulator’s affidavit be the one who physiwally presents the sheet to cach
signatory would do nothing to serve the purpose of preventing fraudulent signatures and 1f the

circulator “actually saw cach of the signatories sign the petition. there was no vielauon of secuon

AT



710 gven if she did not physically present the petition 1w some of them.” 224 Ill.App.3d at 1062-
1063,

35 In Ramire= v. Andrende. 372 LLApp.3d 68, 863 N.E.2d 508 (17 Dist. 2007). the
candidate testified that she and two male campaien workers circulated petition sheets. but that
whe had to take breaks from the freezing cold and sometimes would be in the car to warm up. She
testilicd that she was “alwayvs supervising them™ and than “she could sec the person signing the
petition because “[L/hey had the light on from the front. [ saw when they came out. When they
would open the door, { could see it right away™.” 372 [ILApp.3d at 72. The candidate testified
that she was out of the car Tor most of the signatures. The hearing examiner stated in his written
report that the candidate “testificd credibly that she was either physicaily standing ar the doos
when the petition sheet was handed to the signer, or in the car, driving in lockstep with those
who physically lendered the decuments to the signers.” 1d. The hearing cxaminer concluded.
and the clcctoral board agreed. that the objector hud atled to meet her burden of proof Lthat the
candidate was not “present’” when the petitions were signed. The appellate court. in considering
e electoral buurd™s decision, (ound that the appropriate standard of review for mixed questions
af Jact and law is the ~cleatty erroneous™ standard. 372 TLApp.3d at 73-74. The court found
that the electoral board’s decision 10 allow the candidate’s name on the ballot was not clearly
erroneaus as the board “relied on the credible testimony of [the candidate-circulutor| to establish
the fact that she was present when the contested signatures were obtained.” {ltalics added) 372
11.App.3d at 75.

6. Vi Moscardini, supra. the court said that a decision based solely upon

sontradictory affidavits “could be nothing but arbitrary . unkike a decision hased on contlicting



witness westimony where thers 35 an opportunity to determine which witnesscs are more credible
by observing their demeanars.” 224 OLApp.3d at 1063,

2 “I1 is the responsibility of the trier of fact to assess the credibility of the witnesses
and the weight of their testimony. resolve contlicts in the evidence and draw reasonable
inlerences from the evidence " People v Mo utloch, 404 T App.3d 125, 131-132, 936
NF.2d 743 (2" Dist. 20109,

A8, Tnthis case, the Hearing Officer heard the persomal testimony and weighed the
credibility of the petition signers and the credibility of the Candidate. The Hearing Otfeer found
that the Candidate did not testify in a way she found credible that he “aclually saw each of the
signatories sign the petition™ as required by Muoscardini. ( Recommended Decision, * 523 The
Hearing Officer did not find the Candidate’s testimony to be persuasive and turther found thai
tic Coandidute here “did not meet the standard of Repmives insotar he did not testify eredibly to
either physically standing at the door when the petition sheet was handed to the signer. or in the
car, driving in Jockstep with those whe physically tendered the documents to the signcrs™.”
(Recommended Decision. ® 323 The Hearing Officer concluded that o testimony was provided
by any witness wha ever recalled seeing the Candidate in [ront of his or her home watching them
s1gn the petition.

29. This case is distinguishable from both the Ramirez and Moscardini because the
Hearing Otficer did not find any eredible testimony 1hat the Candidate actually saw and
witnessed every signature being alfixed to his petition, Rather, the Hearing Qflicer seems to have
found 1hat the signers of the petition were credible when they twstilicd the Candidate was nor

present near their homes when the petition was signed.



Sk Although the Candidate submitted 42 atfidavils in support of his conlention that
he was present when certain pelition sheets were signed und the Objector presented 9 uilidavits
in support of his conrention that the Candidate was not present when cortain other sheets were
signed. they are 1o be given less weight than the live estimony of the witnesses presented. See
Mioscarding, 224 UL App.3d at 1063,

31, Further. while it is possible the Candidate circulated some ol the peticion sheets in
qucstion, the tlearing OiYicer found that the testimony in this case clearly discloses that certain
petition sheets signed by the Candidare as the circubator of those sheets were not. in fact. signed
in his “presence™ and thus a pattern of traud, talse swearing and a total disregard for the
mandatory requirements af the Clection Code has been cstablished. (Recommended Decision, ¥
34} The Hearing Officer concluded that the remedy for a pattern {or false swearing to 4
cireulater's oath ts to strike all the petition sheets circulated by that person. citing Foevas v
Dixon. 122 NApp.3d 697, 462 N E2d 613 {1st 1ist. 1984) and Carier v. Cook Cowrity Officers
Electorad Bowrd, 170 T App.3d 364, 523 V.L.2d 1299 (17 Dist. 1988).

i The Hearing Odficer found that the Candidate signed as the circolator of petition
sheets 1, 3-15, 26, 29, 39. 94 and 100-109, She conchaded that under the principle articulated by
Frrfees. alt ol these sheets are invalid in their entirety, {Recommended Decision. ¥ 35 Because.
hewever. some of the signanires on those sheets were already stricken as invalid during the
records examination. striking the entre sheets results in an addittonal 150 signatures heing
invalidated under Forras after subtracting the signatures previously ruled invalid during the
records examination. As a resull. the Hearing Ctcer found dhat instead of having 612 valid
sivnatures. the Candidate now bad only 462 valid signatures, below the ounimum signature

- -

requirement of 300, {Recommended Decision. ® 337 The Hearing Officer’s recommendation to



the Flectoral Board is that the Board should sustain the objections in paragraph 13 of the
Objector's Petition and find that the Candidate’s Nomination Papers are invalid. {ldy

35, o People v MeCulloch. 404 TLApp.3d 125,130,936 N.L. 2d 745, 747 (2nd DhsL
2010}, the court stated, “a signature is made in the petition eirculator’s presence when he or she
had ample opporlunity to sce the signature being made.” citing Moscardini. 224 111 App.3d al
1062, However, in MeC wlfoueh the court held that the person who signed the cireulator’s vath
was not “present” when the signatures were made when he waited in a van while a team of
individuats collected signatures on both sides ot the street. The court rejected the circulator’s
contention that. under Ramirez, “his act of driving in the street made him present as a matler of
taw.” 404 ULApp.3d 131, The MeCultuck comt denicd thar Ramires stands for that propositoa.
Instead, the court noted. Rewmirez, applying a velearly erroncous” standavd of review, determined
anty that “under the specific circumstances ol that case.” there was credible evidence w suppor
an initial finding that the circulator actually saw the sighatures being made. fd In contrast, the
MeCulfoch court found that “the ttiai court did not find credible cvidence ol that fact and instead
pointed to evidence that allowed # to reasonably conclude that fthe circulator] did not have
ample opportunity Lo see the signatures.” fof. Thus. the trial court had reasonably concluded that
the circulator was not “present”™ when the signatures were mude, fif,

34 Here. there the Hearing Otficer. who had the duly and the opportuinty 1o assess
the eredibility ol the witnesses and the weight of their testimaony, resolve conflicts in the
evidence and draw reasonable infercnces from the evidence. concluded that there was
insulficient credible ovidence to support Candidate™s contentions that he was present when
certain sheets. siwnad hy him as the cireulator of satd sheets, were signed by voter. [ndeed. based

upon the evidence and testimony. the Hearing Otficer could reasonahly conclude that cledr and




convincing evidence showed that the Candidale was not. 10 facl, present when these sheets were
sioned by vuolers.

35 When a circulator falsely swears that all the sipnatures were gathered in his or her
presence a pattern of fraud. false sweuring and a wial disregard for the mandatory requirements
of the Llection Code has been established. When such a pattern is established, all sheets
cireulated by that individual should be stricken in their entirety. An electoral board “relies on the
honesty of the circulator who swears that he w inessed each signature whenever the Board counts
the slonpatures wward the number required for nomination.” Hearmon v, fown af Clewro
Municipal Officers Flectorad Board, 371 T.App.3d 11111 116, 864 N.F.2d 996, 1002 {1 Dist.
30073, * If the evidence supports a finding that the circutator lied under gath. it further supponts a
decision 1o reluse 1 count any signatures that circulator purportedly witnessed.” k.. ¢iting
Fortas v. Dixon, 122 THLApp.3d at 701, 462 N.TL.2d 615 (st Dist, 1984) and Cesfer v Cnok
Counry Officers Electoral Board. 170 TlLApp.3d a1 369. 523 NGE2d 1269 (17 st 198K).

36. Siriking the entirety ol petition sheets circulated by the Candidate resulls n an
ydditional 150 signatures being invalid.

17 The Flectoral Board. having considered the evidence and arguments tendered by
the partics and the Hearing Oflicee’s report of recommended [indings and conclusions of taw.
hereby adopts the Hearing Officer’s recommended findings and conclusions of law. A copy ol
the Hearing Ollicer’s Recommended Decision is hereby adopted and incorporated herein.

38, ‘Fhe [lectoral Board hereby sustains the vhiections in paragraph 13 of the
(thjector’s Petition and {inds that the Candidate has an insofficient number of valid signatures on
his Nomination Papers to be placed upon the ballot as a candidate for clection 1o the office of

Represeniative in the General Assembly for the 19" Representative District, State ol Hlinos.
x f



34, [or the reasons stated above. the Flectoral Board {inds that the Candidate' s
Nomination Papers are invalid.

11§ THIEREFORE ORDERTI) that the Objections of Michael Straughn to the
resolution 1o fill a vacancy in nomination and the Nominalion Papers of Joseph Bembynista.
candidate Tor the nomination of the Republican Party for election to the office of Represcmative
i1 the for the 19" Representative District of the State of Tlinois. are bereby SUSTAINLD and
said Nomination Papers are hereby declared INVALID and the name of Joseph Bembynista,
candidute for nomination of the Republican Party for election wo the oflice ot Representative in
the Cieneral Assembly Tor the 19" Representative District of the Stale of Iinois. SHALL NOT
be printed on the elficial ballot for the General Election to be held on November 4. 2014

Datcd: Chicapo, [Minois. on August 5, 2014,

[y Neal. C{}&inn/an- I

NOTICE: Parsuant to Scetion 163-10.1 of the Election Code (10 ILCS 5/10-10.1) a party
aggrieved of this deeision and seeking judicial review of this decision must file a petition for

judicial review with the Clerk of the Circuit Court of Cook County within 5 days affer
service of the decision of the Electoral Bourd.



BEFORE THY. BOARD OF ELECTION COMMISSIONERS
SITTING A5 THE DULY CONSTITUTED MUNICIPAL OFFICERS
ELECTORAL BOARD FOR THE C1TY OF CIIICAGO

MICHAEL STRAUGHN

}
)
Petitioner-Objector )
}
)
) No. 14-LB-RES-04
Vs, j Linda R. Crane
) Iearinz Examiner
)
JOSEPH BEMBYNISTA )
}
)

Respondent-Candidate

HEARING OFFICER’S RECOMMENDED DECESTON

This matter having come before the Chicago Board of Election Commissioners
(“CBOE™) on verified objcctions of MICBAEL STRAUGHN (“Objector”) to the
nomination papers of JOSEPII BEMBYNISTA, {*Candidate™), Linda R. Crane, the
Hearing Officer, finds and recommends as follows:

1. The candidate, JOSKPH BEMBYNISTA, has liled nomination papers in support
of his nomination to the oilice of Representative in the General Assembly [or the
19™ Representative District of the Stare of Hlinecis (Olfice) to place his name on

the baliot far the General Flection on November 4, 2014 (Eleclion).

|4

The objector, MICHAEL STRAUGHN, has Gled a Verified Objector’s Petition
objecting o the sufficiency of the Candidate's nomination papers for various

reasons stated in Paragraphs 6 through 13 of his Petition.

oF i
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Paragraph 6 of the Objector’s Petition alleges that “{the) Nomination Papers
contain petition sheets with the names of persens who ave not registered voters, or
who are not regisicred voters at Lhe addresses shown ... in viclation of the Hlinois
Election Code.”

Paragraph 7 of (he Objector’s Petition alieges that “(t)he Nomination Papers
contain petition sheets with the names of persons who did not sigo the papers in
their gwn proper persons. and such signatures are not geavine and are forgeries,
... in viclation of the Mingis Election Code”

Paragraph & of the Objector’s Petition alleges that “(the Womination Papers
contain petition sheets with the names of persons for whom the addresses stated
are not in the 19% Representative District of the State of 1linois, and such persons
arc not regislered voters in the 19" Representative Disirict .. .. in violation of the
Yinois Election Code.”

Paragraph 9 of the Objector’s Petition alleges that “{the Nomination Papers
contain petition shects with the names of persons for whom the addresses given
are either missing ohtirely or are incomplete ... in violation of the Hlinois Election
Code”

Paragraph 10 of the Objector’s Petition alleges that “(t)he Nomination Papers
contain petition shects with the names of persons who bave si gred the

Numination Papers more than one time ... in violation of the Illinois Llection

Code”



Paragraph 11 of the Objector’s Petition alleges that “{the N opmination Papers
contain petition sheets with the names of persons whose signalurcs are invahd
hecause they voted in the primary clection of another political party at the March
18, 2014 primary election ... in violation of the [llinois Eluction Code.”
Paragraph 12 of the Objector’s Petition allcges that “[tihe Nomination Papers
contain petition sheeis with the names of persons who have signed the
Nomination Papers whose signatures are invalid because they signed a
nominating petition for another political party for the Aarch 18, 2014 primary

alection ... in vielation of the Hiinois Election Code™

10, Paragraph 13 of the Objector’s Petition alleges that **{t)he Wominalion Papers

11.

contain sheets cirewlated by individuals whose sheets demonstrate a pattern ol
fraud and disreeard of the Tlection Code to such a degree that every sheet
circulated by said individuals is invalid and should be invalidated 1n order to
protect the integrity of the electoral process. Such circulators are: Joseph
Bembynista” (the Candidatz).

Paragraph 14 of the Ohjector’s Petition alleges chat “(rihe Nomination Papers are
invalid in their entirety because the purported Representative istrict Cornmittee
of the Republican Party for the 19" Representative District lacked authority 1o 11
the vacancy in nomination because the peopte signing the documents purparting
to fil] the vacancy in nomination are not the people with legal authority to do 5o
hecause they are not the proper Republican Party Ward Committeernan authorized

to constitute a Representative District Committee.”

Ll




12.

17

18,

Paragraph 15 of the Ohjector’s Petition allepes that "(t)he Momination Papers
contain less than SO0 validly coliceted signatures of qualified and duly registered
legal voters of the 19" Representative District, signed by such voters in their own

proper person with proper addresses, below the number raquired under Hlinois

law....”

. ‘The initial hearing on this matter was held on June 16. 2014, and both parlics

were represented by counsel. Mr, John Fogerty filed his appearance on behal{ of

the Candidate. Mr. Michael Kasper filed his appearance on behalf of the Objector.

During the initial hearing, the Candidate requested a Record Exam ination and it

was scheduied to commence on June 17, 2014 at 9:30 am,

. Fruring the initial hearing a schedule was sct for the filing of inttal motions as

Follows: Candidate’s Molion to Strike and Dismiss due Wednesday, Tune 18,
2014 at 5:00 pm; Objector’s Response due Friday June 20, 2074 a1 5:00 pm;

Candidare s Reply duc Wednesday. June 23, 2014 at 5:00 pm.

. The next hearing was scheduled for June 25, 2014 at 9:30 am.

The Candidate filed a Motion to Strike and Lismiss that addressed the allegations
contained in Paragraphs 11, 12, and 14 only of the Objector’s Tantion,
The Record Fxamination wis compleled and the resulits certified on June 23, 2014

and the reported results were as follows:

Number of Signatures Filed 1156

Number of Ohjeclions lo Signatures 00

Number of Objections Overruled 162
Mumber of Objections Sustained 338
Number of Vaiid Signatures 612

._1_




Number of Signatures Required S0

Number of Excess Valid Signatures [

19. The next hearing convened on June 25, 2014 at 9:30 am. During that hearing, the
parties requested and received a date for a Role 8 Hearing after both sides had an
nppurlunity ta tile their respective Rule § Motions. The Rule 8 Hearing was
scheduled for July 2, 20014 at 12:15 pm.

Also during the June 23, 2014 hearing, the attorneys {or both the Candidate and the

Objector presented arpuments in furtherance of the Candidate’s Motion to Strike and

Dismiss paragraphs 11, 12 and 14 of the Objector’s Petition. The motion was taken

under adviscment pending presentation of evidence in support of the {actual

allcgations therein.

20, On July 2, 2014, we convened for the Rule 8 Hearing and a hearing on all
remmaining legal issucs. At end of the Rule § Hearing, both partics rested their
cases and made final arguments without arguing or presenting evidence for or
against the objections and allegations contained in Paragraphs 6-12, and 14 aof the
Cbjector’s Petition. Because they were not pressed by either of the parties, |
recommend that the results of the records examination as 10 the objections in
Paragraphs 6-10 be aceepted by the Board and that the oblections in Paragraphs
L1, 12 and 14 be overruled for want of prosecution by the Objector and lack of

factual evidence in support of those objections.

[




21, At the beginning of the Rule 8 Hearing, 1 read the resolts of the Record

3

FJ
L8]

Fvamination into the record. (See rasults in table above) The final certified
resulis of the Recerd Examination was that the Candidate had filed a wotal oF 612

valid signatures, which was 112 more than the red wired minimum.

_The Rule 8 Hearing proceeded, in the main, on the basis of the allegation of a

pattern of fraud in Paragraph 13 of the Objector’s Petition. The Objector called a
total of 20 witnesses, the first of whom was the Candidate. Joseph Bembynista.
The remaining 19 witnesses were al! voters who reside (o the 19" Representative
District and who signed the Candidate’s nominating petition. On direct
cxamination by the Objector, Mr. Bembynista, testified that he recognized his
Nominating Papers. including the nominating petitions that he signed cerlityimg
that he was the circulator. He also testified that he “was present when thay
signed,” (Transeript, hereinafter “T7 at page 10) and that his “understanding of
certified means that [ acknowledee the information on this sheet to be accurate
andd true. .. and that there are concomilant penalties if iL15 oot true” (Tat 1)
Mr. Rembynista, through guestioning by Objector, eventually read and confirmed
that he certified his signature on the following numbered petition sheets: 11, 13,

26, 2%, 39, 102, 103, 105, 14, 94, and 106, There was no Cross exarmination.

. The Objector next called the folluwing wilnesses who signed the Candidate’™s

nominatine petition on the sheets and lines indicated:

“ame Sheet Lmne
1. FEwalinag Dakbros 29 )
% Daorala Warias 39 2



Naser Kawash 29

HEE )
L

4. Abieail Austria 3 |
5. Phil Whitman 3 3z
6. Dina Thomas 3 3
7. Cherry Buizing O 4
8. Chris Carrao I 5
4. Robert Klocek 1l 3

10 Rosaria Dudgenn 13 6

L], TFrancing Peterson 26 3
12 Irene Mackey 26 10
13. Robert Clark 1021

14. Susan MeCormack 100 4

15. Elizabeth llernandez 102 5

16. Mac Striker 192 9

17. lolanta Palkowski 103 1

18§, Marnola Laberda 03 3

19. Jamcs Foley s 6
Fach of the 19 wilnesses testified on direet by the Objector that they recalled
siuning the Candidate’s pominating petitions. Al but one signed the pelitton at
their homes.

Each witness was asked to describe the person who asked them to sign the

nominating petition and cuch witness did so, often deseribing someone who fiF the
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description that the Candidate later provided of his wile and four friends who
helped him to collect the signatures.

Fach witness was asked on cross-examination to deseribe the arva around
their home near where they were when they signed the petition. Each witness
swore that the Candidate was pot the circulator. Lach of them testified under
cross examtination that they did not see the Candidate in the company of the
‘ireulatar™ nor near their home. None of the witnesses recognized the Candidate,
whis was scated next 1o the witness chair and who they were asked to identify, if
nossible,

After the lust witness for the Objector was released. the Objector noted for
the record that nine of the witnesses who had been subpoenaed {and who had
received S50 as payment to do so) had cither not appeared at all or had left before
being calied to teslify, The Objector made a formal request for the CBOE to use
its lesal anthority 10 enforee the subpoenas. In the allemnative, the Objector
submitted nine affidavits —— one from each of the additional ninc witnesses who
had bean called but who did nat testify —as evidence in lew of testimony if the
Board declined to enforee the subpoenas. The affidavits attesied to the fact that
each of the signers signed the Candidate’s petitions but that the Candidate was not
present when they did so. The affidavits were tendered as Objector’s Group

Fxhibit C. (T at puge 137}



24.

The Okjoctar recalled the Candidate as a final witacss and 10 ask him one
question which was to state his age. which was 64. All ot the Objector’s
witnesses had testitied that whichever men they had spoken to and for whom they

had sianed the Candidate's petitions werc between the ages ot 30 and 45.

25, The Objector rested.

 The Candidate was called by his attorney as the only witness during his case in

chief. The Candidate answered questions about his fantily and prolessional
backeround as well as about bis decision to run for State Representative. He
stated that he had no prior experience circulating nomination petitiens.  He also
described his experience of pathering signatures for his nominating petitions. He
said the he was helped by some volunteers from the alderman’s office as well as
by some paid circulators who worked for a business that virculated nominating
petitions. He explained that he also reeruited his wife and four male fricnds to
assist him with the collection of the signatures who he recruited to help him go
from house to house to collect the signaturcs that he needed because he could not
do so. The Candidate testified he did not setuatly go to the front doors of the
houses 1o speak to the signers por to certify that they were registered vioters at the
addresses. Instead. he said that while his friends were assisting him by going
fram house o house pathering the signatures from the homeowners, that he was
wailing nearby either on the sidewalk or in 2 vehicle — sometimes on foot,
sometimes in his Tovota wuck and sometimes on a motorized scooter — waiting
for his {riends 1o complete their assignments of walking up to each house in order

1o speak to the homeowners and to collect the signatures.




“What T begat to do mvself was going north to soth or south {o

north on particulor streets in ny own neighborhood. wouldd

wather pefitions with the signatures o them, After about beo

davs my knee swells up ond 1 have to put u brace hack on iy

joee, my Fight kave, in order to get around, 1 didi't realize how

hard sivnatures were going to be. So I then asked friends of mine

if they would assist me. They satd they would o along with me if

T was with them and I told them ahsoluielv I can do that. What T

will have 1o do thongh is drive along in my vehicle. watch them a5

they 2o o the doors and get the signaiures. My knee was swelled

up 50 bad for a while § had ice packs on the knee and drove with

the lefi four” {1 at page 1411

The pariies stipulated that the Candidate has a “had knee” (T on page 143)
that made it difficult for him 1o circulate his own petitions by walking from house
to house. The quoted statement contains an admission that the {Candidate was
trailing his friends in his vehicle(s) while they walked from hause 1o house
collecting signatures not because he intended Lo circulate the petitions for humsell
with the assistance of his friends (T at page 1453; but because his friends asked
him 1o 1ag along while they eireulated his petitions and talked 1o the homeowners
about bis candidacy in his stead.

Candidate’s attorncy showed the Candidate each of the sheets that had
been signed by the wilnesses whao had testitied for the Objector, namely: sheets 3,

9. [1,13,26, 29,100, 102, 103, 103, and 106, He testified Lhat he was, in fack,




the circulator of all of the sheets and that he had signed them as such. Several
witnesses who were subpoenaed because they had signed the Candidate’s petition
sheets 14 and 24 did not appear 1o westify and those shests were excluded from
this testimony by Candidate. The Candidate testified, throughout. that he was
abways nearby when the signatures were aclually being collected by others and.
there{ore, “present.”

{in eross-examination by the Objector, the Candidiate admitted that he may
not have been within the line of vision of many of the signers. The Candidate
also admitied that he had no actual knowledze of what was discussed between the
veter and his friends before, during, or after they were speaking to his friends and
being asked to sign the petitions, He also admitted that he had no actual
knowledge that any of the signatores were genuine. The Candidate also stated that
he has a bearing probiem that would have made it difficult to monitor the
conversations between his eirculators and the signers, (T al page 162) The
Candidate evenlually admitted that he did not personally do anything to verify
that the any of the siznutures that were collceted by signers of sheets 3, 9, 11, 13,
26,20 100 102, 103, 103, and 106 were signed in his presence and were genuine.
(T at pages 166-167, 171-172). On re-direc, the Cundidate testitied that the
slemafures were senuine W the best of [his] knowiedge. (T at page!?2) The
Candidate called no other witnesses.

27. There were no questions and no testimony thar addressed the issue of why the
Candidate chose to sion the atfidavils on the bottom of the petitions that were

circulated by athers instead ol simply requiring them to do so because they

11




23

29

actually collected signatures from the voters at their homes. Nene of the
volunteers and none of the paid circulators who had helped the Candidaie collect
signatures were called as witnesses by either party. Mone ol the notaries were
called as witnesscs by either party.

The Candidate tendered a small number of affidavits stating they

“are certain that My, Bembynisfa was present when siguing his

nominating petition. ... a couple of that also signed

{Objector's) affidavit and so fhere are a couple in this et as

well fhat state that they signed an affidavit for the objectors, bt

they don 't -- they do rot now recall whether or not AMr.

Beinbynista was preseni oF Rol or that they wow know that he

was present.” (T at pages 174-] T5)

Thers was 2 third group of alfidavits that were not admitted because they
affered the signees an option but neither option was sclected. (T ul page 170}
These affidavits were tendered and marked as Candidate Group Exhibit A. The
Candidate rested.

Both parties raade their closing arguiments. The Objector argued that it the
cireulator executas i false circulator affidavit, under Fortas v. Divon, Husky and
Caeror the remedy should be that not only the petition shects where there is proof
of a Ealse statement, bul alf of the sheets executed by the person making the false

statements are invalid. (T at page 183-184)




0. Both parties declined o make any additional arguments or 1o preseid any

31

lestimony or evidence in favor of the remaining aflegations in the Objector’s
Petition and said that they would await the Hearing Officer’s repost and
recommendation, Both sides stated their belief that the pattern of fraud objection
in Paragraph 13 and the evidence reearding such objection would be
determinative of the outcome of the case. {1 al page 154)

In 2007, the lllinais Appellate Court in Ramirez v. A ndrade, 372 1LApp.3d 68,
265 N.E.2d 508 (First Dist. 2007, ruled in favor of candidate finding that the
candidale was present when the petitions were signed after she “tesiified credibly
that she was either physically stunding at the door when the petition sheel was
handed (o the signer, or in the car, driving in lockstep with those whe plysically
tondered the documents to the signers,” The court cited Aascarding v. Cotrmly
Officers Electoral Board of DuPage County. 224 1. App.3d 1039, ar 1060-61, 2
case in which the court concluded that Hlinets case law did not require that “the
person wio signs the circulator’s affidavit be the person whe phypsically presented
the sheet to each sigateyy.” In Moscarding, the candidace did not a0 up to the
front doar of each vorer's house hecause of a degencrative bong disease that made
walking painful and the court ruled that it was net clearly erroncous when the
3oard conciuded that the candidate could have been “present”™ for purpases of
signing the circulator’s aflidavit on the petitions (0 the candidate actually saw
¢ach of the signatoeries sign the petition. there was na vigtation of the statutory
requirements “even if she did not physically present the petition to some of them.’

" (Ramnirez, 372 11.App.3d at 74-75, ciing Moscoarding at 1063)




32. The facts in the present case are distinguishable from both Ramirez and
Moscardin in ways that are meaningful and, I believe, dispositive. o this case,
the Candidate did not testify in a way that | found credible that he “actually saw
cach of the siznotorics sion the petition” as required by Moscardini. 1o this case,
the Candidate did not meet the standard of Bamirez insofar he did net testify
credibly to “either physically standing at the door when the petitton sheet was
handed 1o the siencer, or in 1he car, driviag in locksiep with those who physically
tendered the documents to the signers.” My interpretation of the spirit of Ramirez
and Meoseardding is that the candidate can be present if he used a proxy to enllect
the signatures but did made every effort to at feast visvally observe the coflection
process thoush from a distance. In the instant case, the Candidate never testified
credihly that his purpose for going with the circulator was to be able to ohserve
the sighing of the petitions. No testimony was provided by any witness who ever
recalled seeing the Candidate in front of his/her home watching them sign the
petition. The following testimeny appears on page 168 of the Transenipt.

Q. Where were vou? Were you on the scooter ur in the
trick that dav?

A was with him personallv.

2 You were personally with him.

A Eh-huh,

L You walked witly ftim?

4. Yes

(5 Okay. And then the scooter, could you describe the

FCOGICE O e

A Absofutely. I's g mwobifity scooter with o long range

Battery. fi's meo-wheel drive. 4 siasle fromt wheell an

14



extra-large sear because I got the deluxe model, 1t's gor o
headiight It's got @ horn. { can fake it apart i Jour preces
and put in the trunk of my Jeep or in the sk of nry Honda,
g. O, so it's a riding scooter?

A Carrect.

(). And where would you be when yuu were riding the
scooter?

A. On the sidewaik.

0. On the sidewalk i front of the houses?

A By them.

O What does that mean, "By (hen™?

A Just what it means, If Lam in front of an address of 2103,
I contd be siiting at the edge of 2103 to 2107 sitting next fo
2106 waiting to move gither wayv,

€. Okeay, So you ure ror necessarily in front of the house?
A, That is correct.

(3. You could be in front of the next house?

A Correct

0. O even the house uffer that?

A Ne

(3 Ahways one way or the other?

A Yes, sir. Where { can observe my person getting ihe
SITRfures.

0. And that would exponentially increase the distance
Behween You and your assistat presenting the petition,
ripht? You wouwld be further away?

A No, fwould the) eloser than in the ruck,

0. You were closer even if vau were in front of (he
aeighbor s house?

A S,
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E did not find this testimony persuasive, | belicve that Mr. Bembynista’s
testimony was an honest reflection of the fact that he did not understand the rules
and purposes beneath the rules governing the collection of the signatures on his

nomination papers.

What I found mare credible was his testimony (cited above) that his true objective

when accompanying the circulator was 1o provide the circulator with a form ol
companionship, It is a distinction that Frhink 1s a dispasitive one between this
case and either Ramires or Moscardini,

Because the testimony in this vase cloariy discloses that certain petition sheets
signed by the Candidate a3 the circulaior ot those sheels were not, in fact, signed
in his “presence.” a pattern of fraud. false swearing and a total disregard for the
mandatory requirements of the Election Code has been established. When the
sheets of a nomipating petition submitted by a purported circulator evidence a
partern of fraud, false swearing and a total disregard for Lhe mandatory
requirements of the Election, all sheets purportediy circulaled by that individoal
should be stricken in their entirety. Fortas v Dixor, 122 1L App.3d 697, a2
N.E.2d 615 (First Dist. 1984); Canter v. Cook Cownty Cfficers Electoral Board,

170 [ App.3d 364, 523 N.13.2d 1299 (First Dist, 1988).

ere, the Candidate signed as the eirculator of petition sheets [, 2-15. 26, 29,39,

64_and 100-109. Under the principle supporied by Forras, all of these sheets are
invatid in their entirety, However, some of he signatures on these sheets were
sustained as invalid during the records exarmination. Siriking the entire sheets

results in an additional 150 signatures being invalid after sublracling the

16



stgnatures previously ruled invalid during the records examination. As a result,
instead of having 612 valid signatures following the records examination, the
Candidate, after striking all petition sheets signed by him as circulator, now has
only 462 valid signatures. below the minimum signature requirement of 500,

36. In conclusion, it s my recommendation, based on all of the foregoing, that the
iBoard should sustain the objections contained in Paragraph 13 of the Objector’s
Petion and find that the Candidale’s Nomination Papers arc invalid.

Rcspeclfullv submitted.

Date: July 23, 2014 By 7%?1(/ 4, /) ( r—f:’_,—f

TINDA K. CRAME, Hearmg Officer




